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IN THE FALKLAND ISLANDS 
MAGISTRATES COURT                  Case No. MC/CRIM/07/23 

 

 

Before: 

 

HIS HONOUR JUDGE MALCOLM SIMMONS 

 

BETWEEN: 

REX 

-v- 

FRANCISCA ANDREA MENA HERNANDEZ 

 

 

 

MR. STUART WALKER, Crown Counsel, appeared for the Prosecution 

MISS SHANTEL HAZELMAN appeared for the defendant 
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SENTENCING REMARKS 

 

Introduction 

1. You appear before this court today for sentencing, having been convicted by the Summary Court 

on 3rd May 2023 on two counts under sections 368 and 369 of the Crimes Ordinance 2014 that: 

 

Count 1: On dates between 24 October 2022 and 6 December 2022 the Defendant dishonestly 

made false representations to the Falkland Islands Company, namely that she was entitled to 

use a debit card number (ending 7648) belonging to [complainant 1], knowing this to be untrue 

and intending thereby to make a gain for herself; 

Count 2: On dates between 5 December 2022 and 11 December 2022 the Defendant dishonestly 

made false representations to the Falkland Islands Company, namely that she was entitled to 

use a debit card number (ending 0035) belonging to a person unknown, knowing this to be 

untrue and intending thereby to make a gain for herself.  

Facts 

2. You were employed by the Falkland Islands Company at Penguin Travel in Stanley.  It was one 

of your duties to receive payment from customers of Penguin Travel. Payment included 

customers providing you with their debit card details. You recorded the debit card details of 

customers that you received in the course of your employment and you used that information to 

make unauthorised purchases in Falkland Island Company shops. You deliberately chose to 

make purchases in Falkland Island Company shops because you knew fellow employees of the 

Falkland Islands Company would trust you and would not require you to present the physical 

debit card.  

 

3. The charges relate to unauthorised purchases that you made using two bank cards. You made 

purchases on one card in the sum of £6,471.22 and, on the second card, purchases in the sum of 

£1,361.95; a total of £7,833.67. The unauthorised use of those credit cards reflect Counts 1 and 

2 respectively. 

 

4. The items you purchased included electricity cards, food items, trainers, Christmas decorations, 

clothing, an electric keyboard, an electric blender, a chest freezer, Airpod headphones, furniture 

and other items.  You also received cashback.  
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5. When you were arrested by police, you were in possession of photographs of other bank cards, 

photographs of passports, photographs of your work computer displaying bank details of other 

customers and photographs of various signatures. 

Impact Statements 

6. One victim of your offending described the impact on him.  [Complainant 1] was employed at a 

local restaurant.  He had an account at the Standard Chartered Bank. In October 2022 he 

returned to the Philippines where he is the main carer for his children and elderly mother. Prior 

to his departure, he booked his transport from Stanley to the airport through Penguin Travel. 

You arranged his transportation and took his credit card details.  You subsequently used those 

bank details for your own benefit. The effect upon him has been profound. He described feeling 

very upset, sad and depressed when he realised that all of his hard-earned cash had gone. He said 

it caused him sleepless nights and worry. He said that he pays for his mother’s medication. The 

money you took was to support his family. Your offending has affected his physical and mental 

health. Visa prevented some of the transactions from completing and recovered the sum of 

£5,561.49.  It has been indicated to [complainant 1] that further refunds will be made to him. 

 

7. The owner of the second bank card has not been identified.  The impact on that victim cannot 

be determined. 

 

8. The Falkland Islands Company has, as a result of your offending, suffered a significant financial 

loss.  

Pre-Sentence Report 

9. You were born on 26th August 1998. You are now 24 years of age. You are currently renting a 

room in a shared property. You arrived in the Falkland Islands in 2021. You have a degree in 

travel and tourism. Since January 2023 you have been working at the Stanley Nurseries Garden 

Centre.  

 

10. It is clear from the Probation Report that you were in financial difficuilties. However, this 

appears to have been entirely of your own making and the product of desire rather than need. 

Indeed, the impulsive and frivolous nature of your spending is clearly demonstrated by reference 

to the items you purchased using the victims bank card details.  

 

11. I have had regard to paragraphs 3.8 and 4.3.4 of the Probation Report. 

 

12. On 9th March 2022, you were convicted by the Summary Court of driving a motor vehicle on a 

public road without a policy of insurance and fined £300 and your driving licence endorsed. 

Other than that offence and the convictions on 3rd May 2023 in respect of which you today appear 



 

4 
 

before this court for sentencing,  you have no other convictions in the Falkland Islands that are 

relevant to sentencing.  I have taken that into account when sentencing.  

Guidelines 

13. In determining the appropriate sentence, I have considered and applied the sentencing 

guidelines, in accordance with section 482 of the Criminal Procedure and Evidence Ordinance 

2014 and I take into account the Overarching Sentencing Guidelines of the Falkland Islands. 

14. The specific sentencing guidelines applied in this case are those of England and Wales as set out 

in the Fraud guidelines. 

15. Fraud by false representation has a maximum sentence of 10 years imprisonment or a fine or 

both. 

16. Having identified the harm and culpability, and thus located a starting point and category range, 

the guidelines then identify a series of non-exhaustive aggravating and mitigating features 

which further inform the appropriate sentence. 

Offending 

17. The offences of which you stand convicted are serious and the length of the maximum sentences 

must reflect that. I have considered the relevant facts of this case against the definitive 

guidelines.  I have considered the Pre -Sentence Report for which I thank the Probation Officer.  

I have also been assisted by Ms. Hazelman and Mr. Walker and I have considered carefully their 

respective submissions, which I have taken into account in sentencing. 

 

18. The Probation Officer assesses you as posing a low risk re-offending and a medium risk of serious 

harm to the public.  

 

19. I have carefully read the character references that have been handed-up, including a reference 

from your current employer who describes you as a reliable and competent member of the team. 

He values your contribution and is willing to support you in terms of future employment. The 

other character references describe your personality, the responsibility you undertook caring for 

your younger siblings, the remorse that you have demonstrated and the effect your offending 

has had on your wider family. I take the character references into account when sentencing.  

 

20. In terms of mitigation, you are a young woman who, at the time of this offending was living at 

home with your mother and siblings and contributing financially towards rent and household 

bills. Given your age, I recognise a possible lack of maturity that may have contributed to your 

offending. This is demonstrated by the items you purchased and your chaotic financial 

circumstances. You have no relevant previous convictions. You have also shown remorse and 
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described feelings of shame.   I have taken all of that into account in sentencing.  I give full credit 

for the early guilty plea that you entered at the first opportunity. 

 

21. I must take account of the ruling in R v Butler [2018] SC/CRIM/04/17 and in determining 

sentence I do not give additional discount because the licence point for a custodial period differs 

in the Falkland Islands from that in England and Wales. 

 

22. When sentencing, I am required to consider the totality principle. I am obliged to impose a total 

sentence which reflects all of your offending, but it must be no more than is just and 

proportionate.  I have taken that into account in my determination of the sentence. I have 

considered all sentencing options including custody and community sentences. 

 

23. At the time of your offending you were employed by the Falkland Islands Company.  In the 

course of that employment, you received payments from customers of the Falkland Islands 

Company, including details of customers bank cards.  You were someone in a position of trust 

and responsibility. You were also trusted by the customers of the Falkland Islands Company to 

only use their debit card details for the legitimate purpose that they intended and for which you 

were authorised. Instead you abused that trust and embarked on a frivolous spending spree. 

There can be no doubt your offending involved a significant abuse of trust. You used the debit 

card details in Falkland Island Company stores because, as a fellow Falkland Island Company 

employee, you knew that you could would be trusted by other employees of the Falkland Islands 

Company to accept payment without your presenting the physical debit card.  None of the other 

High Culpability factors is present.   It is clear a degree of planning was involved.  At least one 

of your victims had recently left the Falkland Islands. The offending against the first victim took 

place over a period of approximately six weeks, and consisted of numerous transactions. The 

offending against the second victim was for a shorter period of time. The presence of ‘abuse of 

position of trust or responsibility’ would place the offending within Category A – High 

Culpability. The Guidelines specifically refer to consideration being given to balancing the 

characteristics of the offending to arrive at an appropriate category.  Mr. Walker suggests this 

should be Category B.  However, none of the Category C factors is present. To my mind, this 

case more appropriately falls in Category A.  

 

24. The starting point for determining harm is the actual loss arising from your offending. In your 

case, the loss caused was £7,833.67. This places your offending in Category 4. The starting 

point for an offence is 18 months custody with a category range 26 weeks to three years custody. 

The starting point is based on a loss of £12,500.  Your offending was at the lower end of 

Category 4, towards Category 5. I have taken that into account when determining sentence. 
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25. I have also considered whether your offending caused a serious detrimental effect on your 

victims. [Complainant 1], had intended using the money to care for his children and to pay his 

mothers medical expenses.   High impact offending would move the categorisation up.  However, 

[complainant 1], has since been reimbursed some of the money and it seems likely he will recove 

all the money, albeit it this may take time. Therefore, apart from the obvious stress that he 

endured while these matters were being resolved, he will suffer no longer-term financial loss. I 

have no information regarding the owner of the second bank card that you used. The Falklands 

Islands Company did, however, suffer financial loss in the sum of £5,561.49. The impact on the 

Company was not as serious as it might have been on an individual. 

 

26. In all cases, it is incumbent upon the sentencing judge to impose what he or she considers to be 

a just sentence.  Having regard to the offending and the factors I have identified, the appropriate 

Category is A4 and the starting point is 12 months imprisonment on each count, concurrent. 

I reduce that by one third giving full credit for your early guilty plea, to one of 8 months 

custody.  Regarding the principle of totality, I consider the sentence to be one that reflects the 

overall criminality. 

 

27. The custody threshold is passed. However, I have to consider if appropriate punishment can only 

be achieved by immediate custody.  I have taken into account the Overarching Sentencing 

Guideline.  I have considered your personal mitigation. There is the prospect of rehabilitation. 

Taking an overall view of this case, your offending involving a breach of trust and responsibility 

and balancing all considerations, I have decided that justice can be achieved by suspending this 

sentence. 

 

28. The sentence will be suspended for 2 years.  A suspended sentence means that if you commit 

another offence for which you could be sent to prison within the next 2 years, there is a real 

possibility you will be sent to prison for 8 months. 

 

29. The pre-sentence report suggests a Supervision Requirement to support your rehabilitation. I 

agree, and impose that Requirement. I also impose an Unpaid Work Requirement. 

 

SENTENCE 

 

30. In sentencing, I have taken into account the aggravating and mitigating factors. After trial the 

sentence under counts 1 and 2 would be 12 months imprisonment, concurrent which I reduce 

to 8 months imprisonment with credit, suspended for 2 years with supervision. 

 



 

7 
 

31. You will pay compensation to the Falklands Islands Company in the sum of £5561.49 to be paid 

within 24 months. 

 

32. You will be subject to an Unpaid Work requirement of 200 hours to be completed within 12 

months of this Order. 

 

33. In relation to the seized items, to which reference is made in the attached Schedule, I make a 

Deprivation Order under section 617 (2) of the Criminal Procedure and Evidence Ordinance 

2014. 

 

34. Prosecution costs of £150. 

 

 

HHJ Malcolm Simmons 

Senior Magistrate 

7th June 2023 


